49TH CONGRESS, SENATE. { REPORT
1st Session. } / No.1490.

IN THE SENATE OF THE UNITED STATES.

Jrry 15, 1885.—Ordered to be printed.

Mf. PUGH, trom the Committee on Privileges and Elections, submitted
the following

REPORT:

The Committee on Privileges and Elections. to whom were rveferved the reso-
lutions of the senate and of the house of representatives of the general
assembly of the State of Ohio, asking an investigation into the charges
affecting the election of Hon. Henry B. Payne as « Seaator from that
State, report :

(1) On April 27, 1836, the Senate referred to your committee—

The testimouy taken before the select committee of the honse of representatives
of Ohio, and the report of said committee, as to charges against the official integrity
and character of certain members of said house of representatives, in connection
with the election of Hon. Henry B Pavne as United States Senator.

(2) On May 20, 1886, the Senate also referred to your committee the
following copy of the resolutions of the liouse of representatives of
the State of Ohio in respect to the election of the Houn. Henry B. Payne
as a Senator from that State, viz:

Whereas it is the precedent in the United States Senate that charges of bribery
must be directly made to warrant a committee of said body in proceeding to investi-
gate the title of any United States Senator to his seat: Therefore,

Be it resolved by the house of representatives of Ohio, That in the investigation made
under house resolution No. 28 ample testimony was addnced to warrant the belief
that the charges heretofore made by the Democratic press of Ohio are true, to wit,
that the seat of Henry B. Payne in the United States Senate was purchased by the
corrupt use of money; and :

Further resolved, That the honor of Ohio demands, and this house of representa-
tives reqnests, that the said title of Henry B. Payne to a seat in the United States
Senate be rigidly investigated by said Senate.

(3) The Senate also referred to your committee the following resolu-
tion of the Senate of Ohio:

Whereas by common report, suggested and corroborated by the public press of the
State without respect to party, and by a recent investigation of the house of repre-
sentatives, the title of Henry B. Payne to a seat in the United States Senate is
v1tilated by corrupt practices and the corrupt use of money in procuring his election;
and '

Whereas it is deemed expedient, in order to secure a thorough investigation of his
said election as Senator by the United States Senate, that the beliet of the general
assembly in this regard be formulated in a specific charge : Therefore,

Be it resolved, That in the opinion of the general assembly, and it so charges, the
elcetion of Henry B. Payne as Senator of the United States from Ohio in January, 1884,
Wwas procured and brought about by the corrupt use of money paid to ov for the bene-
fit of divers and sundry members of the sixty-sixth general assembly of Olio, and by
(l))thﬂ" corrupt means and practices, a more particular statewent of which cannot now

e given.

Liesolved, That the Senate of the United States be, and the same is hereby, requested
to make a full 1nvestigation into the facts of such election, so far as pertaius to cor-
rupt means used in that behalf. . .
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_ (1) T}le Senate also referred to your committee the following resoln-
tions of the Republican State Central Committee of Ohio: .
REPUBLICAN STATE COMMITTEE RooMs,
Columbus, Ohio, May 5, 1886,

Whereas it has been shown to our satisfaction by the testimouny taken by the com.
mittee of the Ohiv house of representatives, under house resolution No. 98, and from
other sources, so strongly as to induce us to believe and charge that the électiou of
Henry B. Payue to the Senate of the United States was secured by bribery, fraud
and corruption ; and ’ !

Whereas the testimony so taken has been by the house of vepresentatives reported
1o the Senate of the United States, for such action as that body may see fit to take on
accourt thereof; and

Whereas the facts so established reflect upon the good name of the State of Obio
and atfect in morals, as well asin law, the validity of the title of Mr. Payne to his
seat in the Senate: Now, therefore,

Be it resolved by the Republican Central Committee of Ohio, That in the name of all
honest people in the State of Ohio, and for the credit of the hitherto unsullied name
and reputation of our State, the Senate of the United States be, and hereby is, re-
speetfully requested to prosecute such investigation into the matters suggested by
said report, and the eharges herein preferred, and to take such action thereon as may
be neeessary to relieve our State from the disgrace which it now rests under, and to
do equity and justice to all concerned; and

Resolved further, 'That the chairman of this committee is directed to forward an au-
thenticated copy ot thisresolution to Hon. George F. Hoar, chairman of the Commit-
tee on Privileges and Elections of the United States Senate.

We hereby certify the foregoing to be a true copy of the preamble and resolution
adopted by the Republican State Central Committee of Ohio, at a regular meeting
held in the city of Columbus, Ohio, this 5th day of May, 1886,

JAS. E. LOWRY,
. Chairman,

Josuva K. BRowx,

Secretary.

The testimony given before the select committee of the house of
representatives of Ohio was taken under the authority of the following
resolution adopted by the House January 13, 1836:

Whereas the Cincinnati Commercial-Gazette of January 12, 18¢6, contains a printed
statement, on the authority of S. W. Donavin, alleging grave charges against the offi-
cial integrity and characters of members of this house, namely, Hon. D. Baker, Hon.
P. Hunt, Hon. W. A, Schultz, and Hon. Mr. Ziegler, sofdefinite and precise in state-
ment as to call for immediate action in order to vindicate the reputation of members
of this house: Therefore,

Resolved, That a select committee of five e appointed to inquire into all the facts
of the charges so alleged, and report their conclusions to this house at as early a date
as possible ; and in the prosecution of this inquiry said select committee are empow-
ered to send for persons and papers and to examine witnesses under oath.

The extent and character of the investigation made Ly the select
committee, under the above house resolution, is described by the select
committee in their report as follows:

Although but four persons, and they members of the present house, are named in
the resolution, and the committee is required by its terms to investigate and report
eoncerning them only, it was found necessary to extend the inquiry beyond this limit,
in order to gain something like a comprehensive view of the situation pertaining to
said election. '

* * * * * * *

Whenever our attentiion was called to anything which indicated the probable em-
ployment of improper means to gain support, we followed the clews presented, on
the theory that we were not only authorized, but in duty bound, to pursue any
matter that promised, even remotely, to show the use of such means in connection
with the election, because the discovery of one important fact, although having no
immediate bearing upon the charge against the person named in the resolution,
might lead to the discovery of facts having such bearing. And furthermore, and upon
the same theory, our inquiries were not contined to the technical rules of legal proof,
but the committee availed itself of any source of information—admitted bearsay
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statcments, and even the opinions of witnesses. But we consider in making this re-

port no tacts should be stated which are not sustained by testimony upon which a

legislative body might base further action.
o * ¢ = * * * * #*

The conclusion reached by the select committee after the examination
of the fifty-five witnesses, is also stated in their report as follows:

Although, as stated in the outset, the testimony developed nothing of an inculpat-
ing character concerning the members of this house named in the resolution of in-
quiry, we believe that circumstances surrounding the election of Henry B. Payne, as
one of the Senators to represent the State of Ohio in the Congress of the United States,
as presented Ly the testimony, are such as to warrant us in recommending that an
anthenticated copy of the testimony and report be transmitted to the President of the
Unired States Senate for the information of the Lody of which Senator Payne is a
member, and for such action as it may deem advisable.

Upon the presentation of theabove report the houseof representatives
of Ohio adopted the followiug resolution, on the 16th of April, 1886:

Resolved by the house of representatives of the sixty-seventh general assembly of the State
of Ohio, That the clerk of the house be, and he is hereby, directed to transmit a copy,
duly authenticated, of the testimony taken by the select committee appointed in pur-
suance of house resolution No. 28, and of the report of said committee to the President
of the United States Senate, to be by him presented to that body.

The testimony taken by the select committee is contained in Senate
Miscellaneous Document No. 106. It is not denied that the investiga.
tion was had, and the testimony taken in secret session of the select
committee with closed doors, and that the house of representatives
refused to print the testimony. If any examination was made of the
testimony by the members of the house, except those on the select
committee, no expression of any opinion, conclusion, or judgment
thereon was made by the house, by resolution or otherwise, and it was
resolved by the house, in accordance with the recommendations of the
select committee, to transmit the testimony to the senate for its consid-
eration and action without the formulation of any charge.

On May 18, 1886, over a month after the adoption of the resolution
directing the transmission of the testimony without any conclusions
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thereon, and requesting nothing but the consideration of the Senate
and such action as it thought proper, the same house of representatives,
composed of the same members, after reciting that—

Whereas it is the precedent in the United States Senate that charges of bribery
must be directly made to warrant a committee of said body in proceeding to investigate the
title of any United States Senator to his scat :

Resolved, That in the investigation made under house resolution No. 28 ample testi-~
mony was adduced to warrant the belief that the charges Ieretofore made by the Demo-
cratic press of Ohio, that the seat of Heury B. Payne in the United States Senate was
purchased by the corrupt use of money, are true.

The select committee who had confronted and examined the fifty-five
witnesses failed to discover that the testimony was ¢ ample” or strong
enough to create the ¢ belief” that any such charges were true ; and all
the committee could say, and all the house could concur in saying, on
the testimony, when it was Jresh in their recollection (if it had ever been
read by any member), was, “ we believe that circumstances surrounding
the election of Heunry B. Payne as United States Senator, as presented
by the lestimony, are such as to warrant us in transmitting to the Senate
an authenticated copy of the testimony, without recommendation, or the
€xpressiou of any opinion or belief as to what the testimony established.

The charge made by the house- for the first time on the 18th of May,
1886, nearly two years and a half after the election of Senator Payne, that
his seat was purchased by the corrupt use of money, is founded expressly
and solely on the testimony taken under house resolution No. 28.
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The resolution of the senate of Ohio adopted on May 14, 1886, states:

That in the opinion of the general assembly, and it [the general assembly] so
charges, the election of Henry B. Payne as Senator of the United States from Ohio
in January, 12384, was prqcnred and brought about by the corrupt use of’ money paid
to or for the benefit of divers and sundry members of the sixty-sixth general assem-
bly of Ohio, and hy other corrupt means and practices, a more particular statement
of which cannot now be given.

The above resolution was not a “joint,” but a “ Senate,” resolution
althongh it undertakes to express the opinion of the general assembly
of Ohio four days prior to the passage by the house of its own resolu-
tion on the same subject. The resolution of the Ohio senate is based
expressly and solely on ¢ common report suggested and corroborated by
the public press of the State without respect to party, and by a recent
investigation of the house of representatives.” It nowhere appears
that the testimony taken by the select committee of the House was ever
reported to the Senate, or otherwise subjected to its examination.

The Republican State Central Committee of Ohio, at a regular meet-
ing held in the city of Columbus on the 5th day ot May, 1886, preferred
the charge ¢ that the election ot Henry B. Payne to the Senate of the
United States was secured by bribery, fraud, and corruption,” and such
charge is made on ¢ the testimony taken by the committee of the Olio
house of representatives under house resolution No. 28, and from other
sources.” A

Your committee are fully aware of the transcendent importance of
throwing around the Senate ot the United States the highest safe-
guards against seating or allowing any man to occupy a seat in that
body whose title thereto was procured by bribery, fraud, or corruption.
It is an undeniable public fact, causing general and serious apprehén-
sion among patriotic and thoughtful people, that in all representative
governments founded on popular suffrage the indiscriminate and fre-
quently the corrupt use of mouey by political parties, without excep-
tion, and their candidates, has become one of the most powerful and
dangerous instramentalities in elections. In the United States especi-
ally the power inseparable from great wealth in the hands of individuals
and corporations has been, and we fear will always be, improperly and
often corruptly exerted to produce successful results in elections. All
parties invite, and as a rule demand, the contribution of money to con-
trol elections, and its influence has been found to be so potential that
its use is generally accepted by public opinion as being indispensable
and permissible to insure the success of parties and their candidates.

The charge in the case before us is made by the two houses of the
general assembly of Ohio, acting separately, and by the Republican
State central committee of Ohio, that Henry B. Payne obtained the
seat he now occupies in the Senate of the United States by the corrupt
use of money, or, to be more specific, by bribery of members of the
legislature. The gravity of the charge and the respectability'and re-
sponsibility of those who make it are conceded, and your committee are
deeply sensible of the obligation they are under to examine and decide
the question referred to them as one of momentous public importance.

It is manifest that the charge as it comes to the Senate has its origin
and support in the testimony taken by the Obio house, under resolu-
tion No. 28, and forwarded to the Senate and printed in Mis. Doc. No.
106.

It is equally manifest to a majority of your committee that no con-
sideration of duty, law, justice, public policy, or propriety requires the
Senate to authorize an examination into the title of a Senator to his
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seat upon the naked charge of the legislature of his State that his
election was procured by bribery of the members by whom he was
-elected, without informing the Senate of any fact or evidence or witness
to establish or create reasonable ground to support the charge.

It would be unprecedented and inexplicable if any legislature were
to make such a grave charge without any preliminary examination into
its truth or justification, and your committee feel constrained to believe
that it is absolutely certain that no such charge will ever be made by
any legislature without an investigation and without evidence to verify
the charge ; and that it is equally certain that no legislature would re-
quest the Senate to enter upon such examination without furnishing the
facts and witnesses to ceate areasonable belief that the charge could be
established by legal evidence if the Senate were to order an investiga-
tion. The sitting member was seated on credentials under the seal of
his State showing that he had been legally and regularly elected by the
legislature of his State. These credentials were read in the hearing of
the Senate and remained on the files of the Senate sufficient time to al-
low those who now assail the validity of the election to make their
charges and ask for an investigation by the Senate.

The main facts aud circumstances to which so much importance has
been attached to create belief and excite suspicion that money was cor-
ruptly used in the election, and that the Senate should make the investi-
gation, were as public and well known when Senator Payne was seated
as they are to-day. Why were two years and over allowed to pass with-
out question or action by those who seem now to be so confident and
persistent in charging foul play in the election of Senator Payne? The
legislature of Ohio exercised its constitutional power of electing Henry
B.Payne to the Senateof the United States. The legislature that elected
him bad unquestioned jurisdiction of that subject, and when the evi-
dence of that election in the manner prescribed by the law and the Con-
stitution is presented in the credentials under the seal of the State every
presumption 1 favor of the validity of the election must be indulged by
the Senate.

But it may be, and has been, urged that the two houses, acting sep-
arately, of another legislature of Ohio,send us resolutions, passed in due
form, in which the specific charge is made that the members of the leg-
islature that elected Mr. Payne, or some of them, were bribed with
money by his friends, and that his election was procured by the cor-
rupt use of money. It must be conceded that the two houses of the
Sixty-seventh General Assembly of Ohio had no power or authority over
the election or the title of Heury B. Payne as United States Senator.
The two houses having no jurisdiction over the subject, it is manifest
that as a matter of right or authority they had no more claim upon the
cousideration of the Senate as to the charge contained in their resolu-
tions than the State Republican central committee. The only differ-
ence is in the number and position of the members of the several bodies
‘:'ho present the charge and request an investigation. Che Sixty-sixth
General Assembly of Ohio had power and jurisdiction to confer upon
Henry B Payne his title as a United States Senator. The only power
that exists anywhere to try the validity of that title and to annul it is
vested in the Senate of the United States. Would the Senate order an
Investigation of the title of a Senator to his seat on a charge made by
any body of men, whatever might be their dignity or respectability,
wholly unsupported and unaccompanied by any fact, evidence, or rea-
Son to make out the charge or to create a reasonable belief that the



6 OHIO SENATORIAL ELECTION.

charge can be established and the sitting member deprived of his seat
by an investigation? )

A majority of your committee are constrained to believe that if such
naked, unsupported charges by one man or any number of men could
involve the Senate and any Senator in a trial of his right to his seat,
such a precedent and practice would become an agency of persecutioﬁ
by the political and personal enemies of any Senator, and seriously im-
pair the independence and standing of the Senate. No expectation
was entertained by those who make the charges in the present case
that they would receive a moment’s consideration if presénted without
being accompanied by the testimony upon which the charge is founded.
Theun the question is, has enough proof been adduced to justify the
Senate in going into a trial of the right of Senator Payne to his seat?

In the case before your committee an investigation was ordered as to
charges against four members of the Ohio house of representatives,
and although the authority of the select committee was limited to the
four inculpated members, yet the select committee enlarged the scope
of its examination and explored the whole field of inquiry the Senate
is now requested to enter for the discovery of evidence of which your
committee has no information upon which they can act, as having any
real existence or legality, to make out reasonable ground for belief '
that the charge can be sustained by authorizing another investigation,

Your committee are of the opinion that to deprive a sitting member
of the Senate of his seat, the Senate must be satisfied by legal evidence
that he was personally guilty of bribery, or that he was personally con-
nected with the bribery or the corrupt use of money to procure his elec.
tion, or that he had personal knowledge of such corrupt use of money
and personally sanctioned or encouraged such use thereof to insure his
election. The legal effect of such personal guilt of the sitting member
on his election your committee do not decide, some members being
of opinion that whether it extended to the corruption of the majority
of the nominating caucus or the majority of the legislature of the State
which secured his election is immaterial on the trial of the validity of
his title or on the question of his expulsion, as the single personal act of
bribery or other corrupt use of money by the sitting member, as stated,
to procure his election, would be sufficient in the opinion of some of us
to invalidate the title he claims to have acquired, and would justify his
expulsion from the Senate.

Your committee are also of the opinion that, if the evidence fails to
show that the sitting member was guilty of the bribery of any member
of the caucus or the legislature, or had any personal knowledge or agency
in the bribery, or the corrupt use of money to secure his election, then
the Senate must be satisfied by legal evidence that a sufficient number
of the members of the legislature were bribed by the friends of the sit-
ting member to secure the votes of enough members of the legislature
to insure his election, and that without the votes thus corruptly obtained
the sitting member would not have been declared elected. )

It is conceded that the Democrats had a majority in the sixty-sixth
general assembly of Ohio of thirty-six members, and that Henry B
Payne was the only Democrat voted for by the members of the legis-
lature when he was elected to the Senate.

The charge was preferred against Henry B. Payne by th senate and
house acting separately in the sixty-seventh legislature of Ohio, which
was a different legislature from that which elected Henry B. Payne, and
was composed at the time the charges were made of a majority of Re-
publicans in each house.
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It is also conceded that prior to the day when the law required the
sixty-sixth general assembly of Ohio to vote for the election of a United
States Senator a caucus of the Democratic members of the legislature-
was held to nominate some person for whom the Democratic members.
were to vote in the general assembly, and that in such eaucus Henry
B. Payne received 46 votes, Durbin Ward received 17, and George H.
Pendleton received 15 votes ; and that Mr. Payne having received over
a majority of the 79 Democrats in -the caucus, he was declared nomi-
nated. The charge is that money was corruptly used by being paid to
or for the use of divers members of the caucus to secure their votes, ir
the caucus, for Mr. Payne’s nomination.

When your committee met to consider the matter referred to them,
the first act of the committee was to comply fully with the first request
of the Ohio house, and that was to make an examination of all the tes-
timony taken by the select committtee of the Ohio house of representa-
tives under its resolution No. 23, the report of that select committee
being all that was then before your committee. After several days’ ex-
amination of the testimony the chairman of your committee, at our next
meeting, made his report as copied in the minority report, which is, in
effect, that after careful reading of the testimony contained in Mis. Doe.
No. 106, no evidence, opinion, or statement whatever was found person-
ally inculpating Henry B. Payne in any way in any bribery or the corrupt
use of money in his election to the Senate. Neither did sueh examina-
tion show that enough had been found in the testimony to justify the
charge that the election of Mr. Payne was procured by the corrupt use
of money, or that there was anything in the testimony taken under the
Obio house resolution No. 28 to justify your committee in reporting in
favor of a further investigation by the Senate. On the contrary, it was
agreed that the testimony was insufficient to support the charge and
insufficient to justify the committee in reporting to the Senate that the
title of Senator Payne to his seat ought to be investigated. This action
met the entire demand first made by the Chio house of representatives.
About the time that your committee considered its labors terminated,
the supplemental resolutions of the two houses of the Ohio legislature
and of the Republican State Central Committee made their appearance
in the Senate and were referred to your committee, and soon after this
last reference a request was made by the Hon. Mr. Little, an able and
distinguished lawyer and representative of Ohio in Congress, that he
be permitted to appear in person before your committee in behalf of the
State Republican Central Committee to make known to your commit-
tee by argument and evidence that the title of Senator Payne to his seat
in the Senate ought to be investigated. Permission was granted and
full time allowed for the hearing of Mr. Little. Then came another re-
quest from the Hon. Mr. Butterworth, another able and distinguished
lawyer and representative from Ohio in Congress, that he be permit-
ted to appear before your committee for the same purpose, which was
granted, and full time given for the hearing of Mr. Butterworth. These
distinguished representatives explored all the sources of information
thz}t promised any supply of fact, argnment, or speculation, whether the
evidence was legal or mere rumor, or hearsay, found in the report of the
Special committee or elsewhere, to convinee your committee that another
lnvestigation of the right of Senator Payne to his seat should be author-
1zed by the Senute.

The able and plausible arguments of Mr. Little and Mr. Butterworth
were founded confessedly and almost entirely upon the evidence taken
by the select committee of the Ohio house of representatives, which had
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been pronounced by the select committee itself as wholly insufficient to
establish in the least degree any charge that had been made against the
four members of the Ohio house named by the correspondent of the Cin-
cinnati Commercial Gazette, and which vour committee had also decided
was insufficient to support the charges preferred by the two houses of
the Ohio legislature on that testimony, notwithstanding the confident
opinion expressed in their supplemental resolution that the testimony
taken by their select committee was ¢ ample” to establish the charge as
to how Senator Payne’s election was procured.

A majority of your committee report that the testimony taken by the
select committee, under resolution No. 28, was not supplemented or
strengthened by any additional legal evidence, and no new information,
not contained in Mis. Doc. No. 106, was brought to the attention of
your committee that any eourt would not hold to be merely cumula-
tive and speculative and of like character with that taken by the select
committee of the Ohio house, and insufficient, by itself, or in ¢connection
with the other testimony, and all treated as true, just as it might be
shown to be if another investigation were ordered by the Senate, to
justify your committee in reporting in favor of directing a trial by the
Senate of the right of Mr. I’ayne to his seat.

Your committee having made a protracted and exhaustive examina-
tion of the matters referred to them, report.

Tirst. That Henry B. Payne has not been charged with having any-
thing to do personally, or with having any personal knowledge of, con-
nection with, or participation in any act, or anything that may have
been done, or charged as having beén done, that was wrong, criminal,
immoral, or reprehensible in his election ; that no member of your com-
mittee, and no witness, representative, or other person, has expressed
the opinion or intimated any belief or suspicion that Henry B. Payne
is or was connected in the remotest degree, by act or knowledge, with
anything that was or may have been wrong, or criminal, or immoral in
his election.

Second. A majority of your committee report that on the whole case
as presented to them they recommend that the Senate make no further
investigation of the charge involving the right of Henry B. Payne to
his seat. . .

Your committee ask to be discharged from further counsideration of
the matters referred to them, and that the whole subject be indefinitely
postponed. ‘ .

JAMES L. PUGH.
ELI SAULSBURY.
%. B. VANCE.
J. B. EUSTIS.



VIEWS OF MR. TELLER, MR. EVART S, AND MR. LOGAN.

Upon undisputed facts it appears that of the general assembly of
Olio, as in session and constituted in January, 1834, each house con-
tained a majority of members of the Democratic party ; that at a joint
caucus of that party held on Tuesday, January 8, upon the first ballot,
votes were cast, for Mr. Booth, one vote; for Mr. Pendleton, fifteen
votes; for Mr. Ward, seventeen votes; and for Mr. Payne, forty-six
votes; thus showing a majority in the caucus of thirteen for Mr. Payne
over the united vote of all the other candidates. In regular conduct of
the election of Senator by the legislature, Mr. Payne was elected, and
his credentials were received by the Senate of the United States at the
session of March, 1885, and Mr. Payne since then has held, and now
lolds, a seat as Senator from-Ohio in this body. No action was taken
by or before the legislature which elected Mr. Payne calling in question
the validity of his election or the conduct of the same in the canvass,
the caucus, or the legislature itself.

A new legislature, as in session and constituted in January in the
present year, showed a majority of the general assembly of the Repub-
lican party, aud on the 13th day of January the house of representa-
tives adopted the tollowing resolution:

Whereas the Cincinnati Commercial-Gazette of January 12, 1836, contains a printed
statement, on the aunthority of 8. K. Donavin, alleging grave charges against the
official integrity and characters of members of this house, namelv, Hon. D. Baker,
Hon. P. Hmit, Hon. W. A. Schuitz, and Hon. Mr. Zeigler, so definite and precise in
statement as to call for immediate action in order to vindicate the reputation of mem-
bers of this house : Therefore, *

Resolved, That a select committee of five be appointed to inquire into all the facts

of the charges so alleged, and report their conclusiops to this house at as early a date
as possiblie ; and in the prosecution of this inquiry said select committee are empowered
to send for persons and papers, and to examine witnesses under oath.
_ The select committee commenced the taking of testimony, under this
Inquiry, on the 20th January, and concluded the same on the 6th April
last. Two reports were made to the house, one presented by a majority
of three, and the other by the minority of two. On April 16 the house
adopted the following resolution :

Resolved by the house of reprosentatives of the Sixty-seventh General Assembly of the Stute
of Ohio, That the clerk of tle Louse be, aud he is hercby, directed to transmit a copy,
duly authenticated, of the testimony taken by the select committee appointed inpur-
suance of house resolution No. 23, and the report of said committee to the President
of the United States Senate, to be by him presented to that body.

The President pro tempore of the Senate laid before the Senate the
testimony and reports, and the same were reterred to the Committee on
Pl:l\*llegcs and Elections.

The majority report of the committee of the Ohio house presented as
their “conclusion” the following statement :

_ Although, as stated in the outset, the testimony developed nothing of an inculpat-
ing character concerning the members of this house named in the resolution of in-

9
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quiry, we believe that circumstances surrounding the election of Henry B, Payne as
one of the Senators to represent the State of Ohio in the Congress of the United
States, as presented Dby the testimony, are such as to warrant us in reconimending
that an authenticated copy of the testimony and report be transmitted to the Presi-
dent of the United States Senate for the information of the body of which Senator
Payne is a member, and for such action as it may deem advisable.

The minority report presented as their conclusion the following state-
ment:

The minority of your committee, therefore, find, in conclusion, that there has been
no testimony going toshow that any nnusuai or improper methods were resorted to by
any person with any member of the Sixty-sixth General Assembly to induce them to
support, or that any member was undunly influenced to support, Hon. Henry B. Payne
for either his nomination or election to the United States Senate. :

It appears that when the select committee of the Ohio house of rep-
resentatives was eutering upon the inquiry before them, the following
correspondence took place between Mr. Payne and Mr. Cowgill, the
chairman of the select committee, and that Mr. Payne was never advised
by the committee that *any testimony tending to inculpate him inany
degree with any questionable transaction” had been received, or any
opportunity was afforded him of appearing before the committee

UNITED STATES SENATE,
Washingtor, 1. C., January 22, 1886,
Hon. THoMAS A. COWGILL,
Chairman, Columbus, Ohio:

SIR: As one branch of the general assembly has appointed a special committee, of
which yvou are the chairman, to investigate the condnet of the Democratic cancus
which in January, 1884, nominated a candidate for United States Senator, and as
the matter is thus raised to the plane of respectability, and placed in charge of in-
telligent and hounorable gentlemen, I propose to give it appropriate attention. For
myself, I invite and challenge the most thorongh and rigid serutiny. My private
correspondence and books of account will be cheerfully submniitted to your inspection
if you desire it. I only insist, in case any testimony is given which in the slightest
degree inculpates me, I may be atforded an opportunity of appearing hefore the coui-
mittee.

I am, very respectfully, your obedient servant, .
H. B. PAYNE.

COLUMBUS; OHIO, Janvary 25, 1826,
Hon. H. B. PAYXE, :
United States Senate, Washington, D. C.:

SR : I acknowledge the receipt of your favor of the 22d instant, wherein you note
the fact that a special committee of the Ohio honse of representatives has Dbeen ap-
pointed to investigate the condnct of the Democratic canens which in January, 1834,
nominated a candidate for United States Senator, and you also declare that you pro-

- pose to give the investigation appropriate attention. ) ) ’

In reply, I have to say that the resolution to which you refer recites the fact that -
allegations of bribery, published on authority of 8. K. Donavin, are of so grave and
positive character as to call for immediate action in order to vindicate the reputation
of members of the present general assemnbly. It directs the special cgnnmlttge to
““inquire into all the facts of the alleged bribery, and report their conclusions thereon
to the house.” ) . .

If in the prosecution of this inquiry any testimony tending to inculpate you in an};
degree with any questionable transaction be recci‘ved, I assure youlthat 5‘0!11"161%1(1'"62:‘
to appear before the committee in such event will he most cordially and fully a
ceded to,

Very respectfully, THOMAS A. COWGILL,
. ) Chairman.
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Instead of attempting a selection or summary of the testimony trans-
mitted to the Senate by the Ohio house of representatives, for the illus-
tration or support of our views and conclusions as to the proper dispo-
sition of the matter referred to the Committee on Privileges and Elec-
tions, we have thought it eminently just to accept as the basis of our
observations the two careful and intelligent presentations of the testi-
mony to the Ohio house of representatives by the majority and minor-
ity reports of the select committee.

Your committee were addressed by two honorable members of the
house of representatives from Obio, Mr. Little and Mr. Butterworth,
in exposition and enforcement of the testimony, and of the just rules
and 'principles which should govern your committee in their disposition
of the matter Dbefore them. Subsequently, and while the committee
was deliberating upon the case, as submitted to them, these honorable
gentlemen placed before your committee certain suggestions in the na-
ture of corroborative or cumulative evidence, which we append, with
the majority and minority reports to which we have referred, to accom-
panyour report. Thesesupplementary suggestions we have justly given
this prominence to, as indicating in nature, if not in substance, what
might be shown in testimony if an investigation should be entered upon
by the Senate.

The only constitutional rights, powers, and daties which can sustain,
or properly induce, an investigation such as is presented for the con-
sideration of the Senate by the honorable house of representatives of
the State of Ohio, arise from two separate and independent clauses of
the Constitution: ,

By the first clause of section'5 of Article I of the Constitation each
House of Congress is made “the judge of the elections, returns and
qualifications of its own members,”

By the second clause of the same section each House may, ¢ with the
concurrence of two-thirds, expel a member.”

As these two ends alone limit the basis and object of any investiga-
tion proposed, either for invalidating the election of a Senator or expel-
ling from the Senate a duly elected and qualitied member of it, a scru-
tiny of the grounds, in fact, upon which such action is demanded, in any
case arising, from the Senate, requires an ascertaimment whether the
scope of the proposition and the testimony, presented or reasouably
assured, would justify the ultimate action of the Senate under one or
the other of these clauses of the Constitution. We do not understand
that the house of representatives 6f Ohio presents any case upon the
testimony taken or imagined to e accessible to any investigation by
the Senate, or upon any allegation of the existence of facts suspected,.
though not probable, as would aftect Mr. Payne with such personal de-
linqueney or turpitude as would invite or tolerate his expulsion from
the Senate for his participation in the transaction which resulted in his
election. The examination of the testimony suggests no support tor
such an imputation, and the course of the select committee in not 2iv-
Ing Mr. Payne an opportunity to be heard before them precludes any
Intimation that such a notion was entertained for a moment by that
Committee or the Obio house of representatives.

We do not understand that any member of the Committee on Privi-
leges and Elections has harbored or expressed the idea that the testi-
mony taken, or suggested as accessible or possible, touches the sulject
of this personal inculpation of Mr. Payne. We shall, therefore, confine
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our further discussion of the matter, as presented for the investigation
or action of the Senate, to the question arising upon the validity of Mr,
Payne’s election and the declaration of his seat in the Senate vacant
for such cause.

It is, no doubt, supposable that an election may be vitiated by fraud,
corruption, and bribery without the member unseated being accused
even of personal participation in the fraud, corruption, or bribery by
which his election was compassed. If the election is thus vitiated, the
member’s seat cannot be saved by his personal exculpation and vindi.
cation. The integrity of the election, and not of the member, is in ques-
tion under this clause of the Constitution.

But, on the same reason, the investigation, which now deals with the
election as vitiated, and not the member as innocent, must reach the
proof that the fraud, corruption, or bribery embraces enongh in number
ot the voting electors to have changed, by these methods, the result of
the election. If these corrupted votes gave the innocent member his
seat, the deprivation of these corrupted votes vacates his seat, however
innocent he is. But, if the uncorrupted votes were adequate to his
election, and he is purged from complicity in the fraud, corruption, or
bribery, his seat is not exposed to any question of validity in the elec-
tion.

Upon a reference to the testimony presented by the Ohio house of
representatives, and sifted and emphasized by the select committee’s
majority and minority reports, we are able to ascertain the number of
members of the general assembly of Ohio that have been brought into
inculpation, the degree and weight of evidence affecting each of them,
aud the eonclusions of these two committees as to what had been proved,
or could be expected to be proved, as bearing upon each of these mem-
‘bers. :

As to four members, viz, Messrs. Baker, Hunt, Schultz, and Ziegler,
being the members of the house of representatives of 1856 upon charges
aguinst whom the geuneral investigations were set on foot, we find the
committee, by the majority report, declare that ¢ the testimony devel-
oped nothing of an inculpating character coricerning the members of
this house named in the resolution of inquiry.” The minority report ex-
press their conclusions to the same effect, as follows: o

That there has been absolutely nothing found in any way compromising the four
members charged, and they are wholly exonerated from the charges made, and stand

to-day without the shadow of a suspicion attaching to them in regard to conduct un-
becoming members of this house.

As to two members of the house, viz, Mr. Kahle and' Mr. Hull, the
majority report names them as “two instances in which attempted
bribery in the Senatorial canvass was reported by members of thg Six-
ty-sixth general assembly,” and sets forth, as the report expresses lt,;
the testimony taken as to what those members reported ” ¢ in brief.
Both Mr. Kahle and Mr. Hull were active and earnest supporters _Of
Mr. Pendleton in the canvass, and so continued to the end, voting for
Mr. Pendleton in the caucus and in the legislature. The evidence re-
specting these two members, as given or commented upon by the 1{1&3:1-
jority and minority reports, we refer to, conformably to our declare
purpose, without attempting any observations of our own upon phez t(;g-
timony.  For the immediate consideration now presented, it 18 N‘IVI-
cient to say, that no diversion from Mr. Pendleton’s support to Mr.
Payne’s was effected as to these two electors.
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The select committee names in the majority report two senators and
two representatives, and speaks of them as follows:

Rumors as to suspected bribery with which were connected the names of Messrs,
Mooney and Roche, members of the honse, and Messrs. White and Ramey, members
of the senate, of the sixty-sixth general assembly, all of whom voted in caucus for
Henry B. Payne for United States Senator, were traced by the gommit‘tee until devel-
opwents, which were regarded as important, were reached, as follows—

Giving the testimony bearing upon each, as viewed by the majority of
the committee. The minority report takes up the case of each of these
members, and comments upon the evidence which it adduces from the
testimony, and declares as to each of them ihat the testimony justifies
no imputation upon any one of them. W¢ again, without any observa-
tions of our own on the evidence, refer to the majority and minority
reports on this topic. .

It is proper that we should call the attention of the Senate to the
very explicit and candid statement of the majority report, as to the
reach and scope which were given to the investigation, and of the dis-
tinction drawn between the testimony at large and the repost itself, as
the latter containing * no facts” ¢ which are not sustained by testimony
upon which a legislative body might base further action.” This re-
port says:

Whenever our attention was called to anything which indicated the probable em-
ployment of improper means to gain support, we followed the clews presented, on
the theory that we were not only authorized, but in duty bound, to pursune any mat-
ter that promised, even remotely, to show the use of such means in connection with
the election, because the discovery of one important fact, although having no imme-
diate bearing upon the charge against the persons named in the resolution, might lead
to the discovery of facts having such bearing. And furthermore, and upon the same
theory, our inquiries were not confined to the technical rules of legal proof, but the
committee availed itself of any source of information—admitted hearsay statements,
and even the opinions of witnesses. But we consider that in making this report no

facts should be stated which are not sastained by testimony upon which a legislative
body might base further action.

The minority report thus speaks of the completeness of the investi-
gation instituted by the committee:

Your committee, in its anxiety that nothing, however trivial and remote, that
might have, either directly or indirectly, any possible bearing on the matter under
consideration, have exercised the greatest liberality possible in the taking of testi-
mony, which has extended the scope of its inquiry far beyond the limits that could
be given the most liberal construction of the resolution.

As the result of this wide investigation it does not appear that the
select committee recommended any action by the legislature looking to a
further investigation, or to the iucrimination or punishment, in the
courts of Jaw of any persons named in the report, nor that the legisla-
ture itself has proposed any action in such directions, or either of them.
Indeed, the whole recommendation of the committee to the House of Rep-
resentatives is in these words :

That an authenticated copy of the testimony and report be transmitted to the

President of the United States Senate for the information of the body of which Sen-
ator Payne is a mewmber, and for such action as it may deem advisable.

'

In pursuance of this recommendation the house of representatives
communicated to the Senate the testimony taken and the reports of the
committee, which are before the Committee on Privileges and Eleetions.
The only action taken by either house of the general assembly of Ohio
Since, that has been brought to the attention of the Senate or of its

.
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committee, is shown in a resolution of the senate of Ohio, and oue of the
house of representatives, as follows: .

Senatorial election in Ohio.
| Senate resolution—Mr, Hardacre—No. 58.]

Whereas by common report, suggested and corroborated by the public press of the
State without respect to party, and by a recent investigation of the house of repre-
sentatives, the title of Henry B. Payne to a seat in the United States Senate is viti-
ated by corrupt practices and the eorrupt use of money in procuring his election ; and

Whereas it is deemed expedient, in order to secure a thorough investigation of his
said clection as Senator by the United States Senate, that the belief of the general
assembly in this regard be formulated in a specific charge: Therefore, be it

Ilesolved, That in the opinion of the general assembly, and it so charges, the elec-
tion of Henry B. Payne as Senator of the United States from Ohio, in Jamiary, 1834,
was procured and brought about by the corrupt use of money, paid to or for the hen-
efit of divers and sundry members of the sixty-sixth General Assembly of Ohio, and
by other corrupt means and practices, a more particular statement of which cannot
now be given.

Resolved, That the Senate of the United States be, and the same is hereby, re-
quested to make a full investigation into the facts of such election so far as pertains
to corrupt means used in that behalf.

Resolved, That the governor be, and is hereby, requested to forward a copy thereof
to the President of the Senate of the United States.

1 hereby certify that the foregoing is a true and correct copy of said resolution, as
the same appears upon the senate journal of Friday, May 14, 1886, after being changed
from a ¢ joint” to a ‘“Scnate” resolution, and adopted by the Senate.

C. N. VALLANDIGHAM,
Clerk Ohio Senate.

[H, Re No. 89.—Mr. Brumback.]

Whereas it is the precedent in the United States Senate that charges of bribery
must be directly made to warrant a committee of said body in proceeding to investi-
gate the title of any United States Senator to his seat : Therefore,

Be it resolved by the house of representatives of Ohio, That in the investigation made
under house resolution No. 28 ample testimony was adduced to warrant the belief
that the charges heretofore made by the Democratic press of Ohio are true, to wit:
That the seat of Heury B. Payne in the United States Senate was purchased by the
corrupt use of money ; and

Further resolved, That the honor of Ohio demands, and this house of representatives
requests, that the said title of Henry B. Payne to a seat in the United States Senate
be rigidly investigated by said Senate ; and R .

Further resolved, That the governor of Ohio be requested to forward a copy of this
resolution to the President of the United States Senate.

IN HOUSE OF REPRESENTATIVES.

Adopted May 18, 1886.
Attest: DAVID LANNINGél .
erk.

Upon the whole matter as presented, in evidence and argument, to
the Committee on Privileges and Elections, we are of opinion that there
is no evidence which purports to prove that fraud, corruption, or bribery
was employed in the election of Mr. Payne affecting the votes, given
either in the caucus or in the legislature, whereby the election was car-
ried by corrupt votes to the effect of his election. Nor, in our opinion,
is there any allegation that proof exists or would be forthcoming t0 the
extent that would vitiate the election of Mr. Payne by reason of the
necessary votes, in caucus or in the legislature, for his election, having
been obtained by fraud, corruption, or bribery. . )

We are of opinion, therefore, that under the first clause of the fifth
section of Article I of the Constitution the testimony and other consid-
erations placed before the Senate do not warrant the Senate 1n institut-
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ing by itself an investigation looking to the unseating of Mr. Payne as
a member of the Senate.

We have, in our couclusions, made no distinction between the use of
fraud, corruption, or bribery in a caucus vote or in the legislative vote,
for a Senator. Although a caucus, or what proceeds in it, has no con-
stitational or legal relation to the election of a Senator, yet, by the
habit of political parties, the stage of determimation as to who is to be
elected Senator, and the influences, proper or improper, that produce
that determination, is that which precedes and is concluded in the cau-
cus. So far as the question of personal delinquency or turpitude is
concerned, no moral aistinction should be taken between corrupt pro-
ceedings in caucus and those in the legislature. How far any such dis-
tinction would need to be insisted upon, in any case, on the question of
unseating a Senator, where he himself was not affected with any per-
sonal misconduct or complicity with the misconduct of others, we have
no occasion, in the immediate case or present attitude of the subject,
to consider or suggest.

At the outset of our observations we stated the limits which properly
should control the action of the Senate, under the applicable clauses of
the Constitution, and Dby the same reason the ends which should be
proposed in its investigations and to which they should be confined.
It is obvious that the province and duty of a State, inits investigations
of frand, corruption, and bribery in an election of Senator, are- much
more extensive. A State is not confined at all to the question whether
the actual election brought in question involves the Senator personally
in misconduct, or whether enough votes for him were effected by fraud,
corruption, or bribery that would require his seat to be vacated, al-
though himself free from imputation.

The State should execute its laws respecting the purity of Senatorial
elections, by the indictment aud conviction of a single person who
bribes or is bribed, whether the election is affected or not. The State
should investigate as well to the end of better laws and surer execu-
tion of the laws. The State, too, is charged with the maintenance of
“the honor of Ohio,” and its vindication rests with its own legislation,
its own judiciary, and its own people, but it cannot demand this vindi-
cation at the hands of the United States Senate, except as that may
flow from investigations by that body within the limits of its Counstitu-
tional powers and duties. - '

That State has conducted and concluded its investigations into the
election of Mr. Payne, and has placed the result before the Senate of
the United States. It has attempted no further investigations either
by the plenary power of its legislature, or through the functions of the
courtsoflaw.  If, upon further examinations made by the State, throungh
its legislature or its courts, a case should be presented for renewed con-
sideration by the Senate, within the rules and principles we have stated
a8 governing the action of the Senate, the further action of the Senate
will be governed by what may then appear. As the whole matter now
stands before the committee, we concurin its judgment that an investi-
gation should not be instituted by the Senate, and the committee be
discharged from the further consideration of the subject, and for the
reasons which we have thus given.

H. M. TELLER.
WM. M. EVARTS.
JOHXN A. LOGAN,



